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The Honorable Mark Hutton
Kansas House Standing Committee on Commerce, Labor and Economic Development

Chairman Hutton and Members of the Committee,

Thank you for allowing the Kansas Corporation Commission (KCC) an opportunity to provide
testimony on HB 2418. The KCC will provide neutral testimony that reviews the history as well
as the program details of the Facility Conservation Improvement Program (FCIP).

The FCIP provides a process for public entities to obtain an energy audit and a process to
implement conservation measures. Participating units of government may select a state-approved
Energy Service Company (ESCO) to perform those services. Under FCIP, the savings realized
from energy conservation must cover the project cost within 30 years

The KCC’s role is to provide some technical oversight at the state level for state agencies or
local units of government, who may not have the resources or expertise at their disposal.

Attached you will find the background information related to the FCIP, ESCOs and the KCC’s
statutory duties.

Thank you for the opportunity to discuss the FCIP Program. Please let me know if there is any
information that the Kansas Corporation Commission can provide.

VIR,

Pat Apple
Commissioner, Kansas Corporation Commission
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Synopsis of Facility Conservation Improvement Program (FCIP) January 2016

The FCIP (authorized at K.S.A. 75-37,125) provides a mechanism that public entities may use to obtain an
energy audit and energy conservation measures for public facilities." The program is limited to energy
conservation measures with a payback period of no more than 30 years. As currently implemented,
entities participating in the FCIP select an Energy Service Company (ESCO) from a list of companies that
have entered into a state contract. ESCO’s on state contract agree to abide by procedures in which FCIP
program staff provides assistance to the public entity during the energy audit and improvement
implementation process.2

Overview

The FCIP serves state and federal agencies and political subdivisions of the State as defined in the statute.’
Participating state and local entities may, but are not required to, secure services via state contracts with
ESCOs that have been vetted through the state procurement process. In recent years, the FCIP administered by
the Kansas Corporation Commission (KCC) has been involved primarily with local units of government that utilize
the state ESCO contract. (Attachment 1 is a FCIP flowchart.)

ESCOs that enter into the state contract agree to work within the FCIP procedures with state agencies or
local units of government and with the FCIP.

Currently, ten ESCOS have contracts with the State of Kansas to provide services through the FCIP.

! “Energy Conservation Measure” is defined at K.S.A. 75-13,125(a)(4) as “an energy study, audit, improvement or
equipment which is designed to provide energy and operational cost savings at least equivalent to the amount
expended by a participating political subdivision or state agency for such energy study, audit, improvement or
equipment over a period of not more than 30 years from the date such improvement or equipment is installed or
becomes operational, as the case may be.”

2 See FCIP flow chart of KCC procedures, Attachment 1.

* As defined in K.S.A. 75-37,125, “Federal entity” means any US bureau, department, instrumentality or other
agency. “State agency” means any office, department, board, commission, bureau, division, public corporation,
agency or instrumentality of Kansas. "Political subdivision" means municipal and quasi-municipal corporations,
boards, commissions, authorities, councils, committees, subcommittees and other subordinate groups or
administrative units thereof, receiving or expending and supported, in whole or in part, by public funds and any
county, township, city, municipal university, unified school district, library district, improvement district, drainage
district, cemetery district, industrial district, irrigation district, park and recreation district, conservation district,
extension council, airport or building authority, fire district, lighting district, park district, sewer district, watershed
district, community junior college, groundwater management district, rural water district, zoning board, municipal
energy agency or intergovernmental or joint agency, including all boards, commissions, committees, bureaus and
departments of such municipalities charged with the management or administration of recreation activities, parks,
hospitals, libraries, cemeteries, pensions, publicimprovements or any other public activities maintained or
subsidized with public funds and any municipally owned or operated utility, firemen's relief association, or public or
quasi-public corporation entitled to receive and hold public moneys pursuant to any provision of state law
authorizing such public or quasi-public corporation to collect or receive such public moneys.
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Profile of the FCIP

The FCIP utilizes Energy Savings Performance Contracting (ESPC) as a budget-neutral way to finance
improvements — energy efficiency-generated savings pay for project costs.

Five projects were underway at the end of December 2015.

Public Facility Status

City of Eudora Work on improvements underway.

Dodge City Community College Project nearing completion.

Parsons USD 503 Work on improvements underway.

Investment Grade Audit under review by FCIP

Stafford County Hospital staff.

'Wamego USD 320
Project nearing completion.

FCIP Procedures

K.S.A. 75-37,125 (enacted in 2000 and amended in 2006 and 2007) authorizes the FCIP. From the
inception of the FCIP until 2007, the program was administered by the Kansas Department of
Administration.

Responsibilities of the KCC

The KCC must retain and maintain plans submitted to it by state agencies. State agencies are prohibited
from entering into such contracts unless the energy conservation measure has been approved by the KCC.
(That duty for the KCC was created by the 2007 amendments that transferred approval responsibility from
the Department of Administration to the KCC.)

K.S.A. 75-37,129 enacted in 2009, two years after the KCC was assigned responsibility for the program,
requires the KCC to develop and increase the participation of school districts and local governments in the
FCIP.

The KCC is authorized, but not required, by K.S.A. 75-37,125 to provide certain services through the FCIP.

Within the limits of appropriations, the KCC may provide grants for engineering studies and energy
conservation measures for political subdivisions and state agencies.

The KCC, or its designee, may provide “administrative support and resources” to FCIP participants and
may charge fees for those services.
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Provisions of the State Contract for ESCO Services

The FCIP currently is implemented via a state contract for ESCO services. The contract is available for use
by state agencies or by political subdivisions at their discretion. The state contract includes provisions for
both an Investment Grade Audit and for an Energy Performance Contract. The state contract procedure
results in a group of ESCOs (currently 10) that state agencies and political subdivisions may engage for FCIP
services.

The scope of work for ESCOs under the state contract includes:

e Audits to identify energy conservation measures that will reduce energy, water and related
operating costs at facilities operated by public entities;

e Construction and implementation services, and;

e Training, commissioning, operating, and monitoring energy conservation services as required.

Public entities that contract for an Investment Grade Audit under the state contract are not required to
enter into an Energy Performance Contract.

In order to ensure FCIP involvement under the state contract, ESCOs are required to:

e Notify the KCC of any contracts signed with entities eligible to participate in the FCIP.

e Notify the KCC of all meetings with Customers participating in the FCIP, including but not limited
to progress meetings, contract negotiations, and sales presentations.

e Provide to the KCC all documents, proposals and drawings presented to the Customer at the same
time they are presented to the Customer, or sooner.

e Participate fully and in good faith with the FCIP and not encourage customers to sign a contract
outside of scope of the FCIP.

Pursuant to the state contract, the FCIP provides administration and monitoring of ESCO services.

e FCIP consults with the public entity selecting an ESCO from the state contract list.

e If the public entity decides to enter into an Energy Performance Contract after the Investment
Grade Audit, the contract negotiated between the ESCO and the public entity must be submitted to
the FCIP for approval. In practice this approval process includes a review of the results of the audit
which is incorporated into the Energy Performance Contract.

e Disputes that cannot be resolved by negotiation between the customer and the ESCO may be
submitted to the FCIP to establish processes for mediation or arbitration.

ESCOs that do not fully participate in the FCIP will not have their contracts renewed during the annual
renewals and may be subject to termination for cause during the contract period due to lack of full
participation.

Plans for the FCIP

The KCC has identified a need for a thorough evaluation of the effectiveness of the program in achieving
the goal of facilitating efficient use of energy by public entities. The KCC will conduct that evaluation over
the course of the next few months and anticipates implementing any necessary changes during FY 2017.
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